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Re: Inquiry Into the Migration Amendment {Judicial Review) Bill 2004

Dear Ms, Gell

We would like to refer to your letier dated 05 April 2004 regarding the
above-mentioned subject. UNHCR would iike to thank the Australian Senate
lLegal and Constitutional Committee for giving us the opportunily to present a
written subrnission on this issue. However, on this occasion, UNHCR RO
Canberra deems it unnecessary to make a full submission.

As you are probably aware, UNHCR has already made a submission o
the Senate Legal and Constitutionat Affairs Committee Inquiry info the
operations of Australia's Refugee and Hurnanitarian Program in 1699, which
included cur comments on the then Migration Legistation Amendment Bill
{No.5) 1897, which was pending before the Pariiament at that time. inthat
submission, UNHCR had stated its views on the imporiance of maintaining a
fuil judicial oversight of any administrative process that directly affects
Australia’s compliance with its international cbligations. in particutar, we also
gtated that: .

", .a main strength of Australia's administrative process Is the supenvision of
the courts. Judicial consideration of legislation contributes to compliance by
establishing parameters of Australia’s international legal obfigations. Simitarly,
procedural safeguards that are from time to time elaborated by courts enhance
administrative procedures that implement legislation. An anciflary benefit of
judicial oversight is the consldered interpretation of the Convention. Australian
Judicial opinion on the meaning of the Convention is cited virtually by every
country in the world where refugee status defermination exists. Equally,
Australian legal precedsnt informs UNHCR's own interpretation of the
Convention.”

Ms. Louise Gell

Commitiee Secretary

Legal and Constitutional Committee, Australian Senate
Parllament House

Canberra ACT 2800

Tel. (02) 6277-3560

Fax. (02} 6277-5794

RECEIVED TIME 27 APR, 15:78 RINT TIME 27 AFR. 15:70




VUL g4 TUE 14:32 FAX 461 2 6280 1315 UNHCR-RO CANB

i A

J UNHCR

SEIYEDN TIMT s : - ‘ = - vraic = oo
CVED TIME O Z7OAPR 1518 PRINT TIME I7 AFR 15,

tE1 7 8290 1318

In this regard, we would like to stress that UNHCR's view on the
importance of judicial review of immigration decisions, including those of the
Refugee Review Tribunal remains the same. UNHCR appreciates your interest
in our views and for engaging in constructive dialogue. We hope that you will
further consuit us in the future regarding similar issues.

We are also attaching herewith a copy of relevant Conclusions from
UNHCR's Exscutive Commitiee, a governing body of the High Commissioner's
Program, of which 54 States {including Australia) are presently members, for
your infermation.
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REFUGEE STATUS DETERMINATION

Conclusions Specific to Refugee Status Determipation
The Exzcutive Commiliee,

No. 8 (XXVIID) ~ 1977 — Determination of Refugee Status

of

b

{z) Noted the resort of the Hiph Commissiener concerning the imperanc
procedures for determining refuges status;

(b)  Noted that only a limited number of States parties lo the 1551 Convention
and the 1967 Protoco! had established procedures for the for na!l determination of
refgee status under these instruments;

(<) Noted, however, with satisfaction that the establishmeant of such procedures
was under active consideration by a number of Governments,

(d)  Expressed the hope that all Governments pariies 1o the 1951 Convention and
the 1967 Protoeol which had not yet done so would ke steps ta establish such
procedures in the near future and give favourable consideratien 1o UNHCR

participation in such procedures in appropriate form;

(e)  Recommended that procedures for the determination of refugee status should
satisfy the following basic requirements:

(3 The competent official (e.g. immigration officer or border police
officer) to whom the applicant addresses himself at the border or in the territory
of a Contracting State, should have clear instructions .for de:almg with cases which
might me within the purview of the relevant intemauonpai instruments. He should
be required to act in accordance with the principle of nop-refoulement and to
refer such cases to & nigher authority.

(i) The applicant should receive the necessary guidance as to the
oracedure to be followsd.

(ili)  There should be a clearly identified auth{)rij.y‘ - wheraver po;izble
a single central authority -- with responsibility for examining requests for refugee
status and taking a decision in the first instance.

(iv) The applicant should be given the_ngcessa:ry facilities, mclud;ng_ ts;t:
services of a competent interpreter, for submitting hlS| case to 'trlx]e ifut ;Dlar;uid
concemned. Applicants should also be given the opportunily, of which they
be duly informed, to contact a representative of UNHCR.
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. (v)  Ifthe applicant is recognized as a refugee, nfr;shouid b:z: informed
accordingly and issued with documentation certifying his refugee Statis.
a - +
E {vi)  Ifthe applicant is not recognized, he shpgld be %wen a;: }:eajfiibi
time to appea! for a formal reconsideration of ic dcm_s.:ap,_e;t er to d_e ,t, _Eh,
to a different authority, whether administrative oF judicial, according 0 the

prevailing stem.

(vii) The applicant should be permited to remain in the couz:!ti,f gendxrfg
a decision on his initiel request by the competent authonty referred tfz }‘:;n
paragraph (i) above, unless it has been estabhsh.ed b*« that gutx}om;{ that s
tequest is clearly abusive. He should also be permitted to remain in tl:dc;ca;mf}
while an appeal to a higher administrative authority or 10 the courts is pending.

(& Reguested UNHCR to prepare, after cue consideration of(t'ne ’op;n.mns lef
States parties to the 1951 Convention and the 1587 Protocol,ﬂa detaiied sidy on the
questicn of the extra-territorial effect of determination of refugee status In ordar. 0
anable the Committae To 1ake 2 considered view on the maiier st & subsequent sessicn
taking inte account the opinion expressed by representatives that the acceptance by a
Contracting State of refuges status as determined by other States parties © these
instrumenss would be generally desirable;

(2)  Requested the Office to consider the possibility 'or" i‘ssuing{or the gu;dan;'e of
Geovernments-2 handbook relating to procedures and critena 'for deten‘mmn_g,{r‘e-.‘uge
status and circulating -- with due regard to the ccnﬁderlxml nature (?f individua
requests and the p;nicular situations involved - significant decisions on th
determination of refugee status.
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